BEFORE THE STATE TAX APPEAL BOARD

OF THE STATE OF MONTANA

W CRAI G HEYMANN,
DOCKET NO.: | T-2001-4

Appel | ant,

)

)

)
- Vs- ) FACTUAL BACKGROUND,
) CONCLUSI ONS OF LAW
THE DEPARTMENT OF REVENUE )
)
)
)

OF THE STATE OF MONTANA,

ORDER and OPPORTUNI TY
FOR JUDI CI AL REVI EW

Respondent .

The above-entitled appeal was heard on April 17, 2002,
in the Gty of Helena, Mntana, in accordance with an order
of the State Tax Appeal Board of the State of Montana (the
Board) . The notice of the hearing was duly given as
required by | aw

The taxpayer, W Craig Heymann, presented testinony in
support of the appeal. The Departnent of Revenue (DOR),
represented by Income Tax Specialist, Jim MKeon, presented
testinmony in opposition to the appeal. M. Heymann is the
appellant in this proceeding and, therefore, has the burden
of proof. Based on the evidence and testinony, the Board
finds that the decision of the Departnment of Revenue shall

be affirned.



STATEMENT OF THE | SSUE

M. Heymann opened a Mntana First-Tine Home Buyer
Savi ngs Account in August of 1998 and purchased his first
home in Novenber of 1998. Is M. Heymann entitled to a
continuing exclusion on his 1999, 2000 and 2001 Mbontana
i ndividual incone tax returns for anpunts deposited in his
Mont ana First-Time Home Buyer Savi ngs Account ?

FACTUAL BACKGROUND

1. Due, proper and sufficient notice was given of this
matter, the hearing hereon, and of the tinme and place of the
heari ng. Al parties were afforded opportunity to present
evi dence, oral and docunentary.

2. The Board wll include tax year 2001 wth the
present appeal, pursuant to a request nade at hearing by
both parties. The additional assessnent for 1999, 2000 and
2001 is $468.20, which includes penalty and interest
char ges.

3. By letter dated March 9, 2001, the DOR notified M.
Heymann that it had adjusted his 1999 and 2000 i ndividua
i ncone tax returns. As M. Heymann’s 2000 return was being
processed, an error resolution worksheet was generated
showing that he had clained a $3,000 deduction as a

reduction to inconme for the first-tinme honme buyer’s account.



4. Upon receipt of the error resolution worksheet, the
DOR undertook an review to determne whether the $3,000
reduction to inconme was allowable. In reviewing this error
wor ksheet, the DOR reviewed prior returns in an attenpt to
determine if a home had been purchased prior to the year of
t he deducti on.

5. In reviewing M. Heymann's prior year returns, the
DOR found that M. Heymann had taken an item zed deduction
for home nortgage interest in 1998 and 1999. This indicated
to the DOR that a honme had been purchased and that the
first-tinme home buyer savings account deduction would be
di sal | oned. Based on that information, the DOR retrieved
the 1999 and 2000 returns and adjusted them

6. On March 15, 2001, WM. Heymann appealed this
determnation to the DOR On May 31, 2001, M. MKeon
provided M. Heymann with the legislative history that he
had requested, together with an article from the Montana
State University guide relating to the first-tinme home buyer
account (DOR Exhibit A) and the DOR |egal opinion regarding
this issue. (DOR Exhibit A).

7. On June 6, 2001, the case was referred to the DOR s
Ofice of Dispute Resolution for an infornal heari ng

process.



8. It was decided by the DOR hearing officers that a
conflict of interest existed due to the fact that M.
Heymann is an enployee of the Departnent of Revenue.
Therefore, the Ofice of D spute Resolution requested to be
excused from the case and that a new hearing officer be
assi gned.

9. On August 2, 2001, DOR Director Curt Al ne signed an
order appointing Mchele Crepeau, DOR tax counsel, as the
hearing officer for this case. Ms. Crepeau did schedule a
scheduling conference with M. Heymann and M. MKeon, which
subsequent |y was post poned.

10. Eventually, the DOR issued a letter to M. Heynmann
stating that it had sinply failed to respond to his request
for an informal hearing within the statutory 180 days and
that he had the right to appeal this to the State Tax Appeal
Boar d.

11. M. Heymann appealed to this Board on Novenber 8,

2001.
TAXPAYER S CONTENTI ONS
M. Heymann testified that, in 1997, the Mntana State
Legi slature enacted House Bill 599, which provided for an

exclusion from state incone taxes for contributions to a

savi ngs account whose purpose is to finance the down paynent



and closing costs associated with the purchase of a first
hone.

In accordance with that law, M. Heymann clainmed a
$3,000 exclusion on his Mntana individual inconme tax
returns for tax years 1998 through 2001.

M. Heymann’s position is that these carryover
exenptons end when the deposited anmount has been excl uded,
subject to the ten-year and $3,000 per year limtation. He
supports his position with the foll ow ng:

Section 15-63-202 (4), MCA, which provides that
“each year an account holder may deposit into an account
nmore than the anount excluded pursuant to subjection 2 if
the exenption claimed by the account holder in a year does
not exceed the amount specified in other sections. An
account holder who deposits nore than the anount specified
in subsection 2, nmay exclude from the account holder’s
adj usted gross incone in accordance Section 15-30-111, MCA
in a subsequent year, any part of the anount specified in
subsection 2 (a) or 2 (b) per year, not previously
excl uded.”

This is the basis under which M. Heymann has reduced
his taxable inconme in years subsequent to 1998, the year in

whi ch he purchased his hone.



M. Heymann opened a first-tinme hone buyer account in
August of 1998. In October of 1998, he purchased his first
hore. Wth the provision in the Jlaw that allowed
contributions in excess of the $3,000 annual Ilimt, *“he
decided to take advantage and transferred $18,000 from
anot her savings account into a solely designated savings
account for the purpose of buying a first-tine hone.” (State
Tax Appeal Board hearing, April 17, 2002)

In his view, he was allowed to carry over the $3,000
from 1998 to 1999 to 2000 to 2001 until he had reached the
of anpunt of $16,500, which he said was what he spent on
cl osing costs.

M. Heymann testified that he undertook sone research
on House Bill 599, which took effect in January of 1998. He
outlined the history of the bill and testified that he
listened to and made notes of the |egislative hearings at
which this bill was discussed. M. Heymann noted that the
hearing testinony nade reference to issues such as who
should qualify for this tax exclusion, who would adm nister
the account and the law, should there be incone limts, and
who could contribute to the account, where the docunentary
burden would lie, and residency requirenents. M. Heymann
asserted that he could find no reference in either the

Senate or the House hearings about when this carryover



provision would end in regard to an excess contribution in
one year being carried over into subsequent years. Since he
could find no provision in the law that the eligibility to
claim excess contributions would end upon the first-tine
purchase of honme, his view is that he can continue to
exclude $3,000 from adjusted gross inconme until he has
exhausted his $16, 500 cl osing costs.

DOR' S CONTENTI ONS

The DOR s position is that the carry over provision of
Section 15-63-202 (4), MCA, regarding excess contributions
to the first-tinme honme buyer savings account end upon the
purchase of the first hone.

DOR Exhi bit A contains a copy of the DOR s Statenent of
Account for tax years 1999, 2000 and 2001 show ng additi onal
assessments based upon the disall owance of the $3,000 first-
ti me hone buyer exclusion taken by M. Heynmann for those tax
years. This docunent shows that the taxpayer owes a tota
of $468.20, reflecting additional liability ($388), penalty
($38.54) and interest ($41.66) for those three tax years.

The exhibit also contains a copy of the first-time hone
buyer savings account reconciliation sheet, which is
required to be attached to the tax returns of those
i ndi vidual s claimng the subject $3,000 exenption for single

t axpayers. This form 1in essence, is a reconciliation of



the deposits and withdrawals to the first-time home buyer
savi ngs account so that the DOR can verify the anounts of
deposits and withdrawals for the purpose of purchasing a
first home. |In this case, M. Heymann deposited $3,000 into
the account in August of 1998 and $14,000 on Septenber 10,
1998 and an additional $1,000 on Septenber 23, 1998, for a
total of $18,000 within the two nonth peri od. | nt erest was
earned in the amobunt of $24 during that period. By statute,
interest earned is also exenpt and deductible from inconme
for the purpose of the first-tinme hone buyer’s exclusion.
M. Heymann wit hdrew $1,500 on Septenber 28, 1998 and nmade a
final wthdrawal of $16,524 on Cctober 1, 1998. M. MKeon
testified that the DOR agrees with the information stated on
this form as eligible deposits and wthdrawals as M.
Heymann did close on his honme on Cctober 2, 1998 and used
$16,500 fromthis account to pay the closing costs.

DOR Exhibit A contains copies of portions of the 1998,
1999, 2000 and 2001 returns for M. Heymann. The all owance
for a single taxpayer to claim the $3,000 annual deduction
prior to the purchase of a first hone is recorded on |line 33
of Form 2. In 1998, M. Heymann deducted $3,024 from on
line 33 of Form which includes the $3,000 allowed by
statute plus accrued interest on that account. M. MKeon

also included a copy of the settlenent statenent conpleted



when M. Heymann purchased his honme on Cctober 2, 1998. The
DOR has no disagreenent with the costs associated wth
purchasing the honme and associated wthdrawals from the
first-time home buyer savings account.

M. Heymann’s 1999, 2000, and 2001 returns also show
that M. Heymann deducted $3,000 on each of those three
returns filed in those years subsequent to the purchase of
hi s hone.

M. MKeon included excerpts from the legislative
history of House Bill 599 in DOR Exhibit A M. MKeon
hi ghlighted some areas he <considered pertinent to the
guestion of legislative intent. The sponsor’s opening
statenent before the Senate Taxation Conmttee considering
this bill in the 1997 legislative session stated:

“The hardest thing for nost people to do is conme up wth
down paynents on a house; they can afford the nonthly
paynments but not the down paynent as a rule. . .7 \V/ g
McKeon testified that the DOR s position is that the key
purpose of this legislation was to conme up with a nethod to
assist individuals who were having a difficult tinme making
rental paynents, and other paynents, to be able to save
nmoney to cone up with a down paynent, over a period of

years, to purchase a hone. It was not intended for



individuals that had the ability of naking a down paynent to
contribute noney to take advantage of a tax deduction.

Section 15-63-102, MCA, contains definitions pertinent
to the present appeal and the Mntana First-Tinme Hone Buyer
Savi ngs Account Act of 1997:

.. . (2) *“Account holder” nmeans an
individual who is a resident of this
state and who establishes, individually
or jointly, a first-time hone buyer’s
savi ngs account. The account owner
must also be a first-tine honme buyer.
(Enphasi s supplied.) :

(4) “First-time home buyer” nmnmeans an
i ndi vidual who has never owned or
purchased under contract for deed,
ei t her individually or jointly, a
single-famly residence in Mntana or
out - of - st at e.

M. MKeon agrees that M. Heymann did neet the
definition of an account holder when he established a first-
time honme buyer’s savings account in 1998 prior to the
purchase of his first hone. The DOR also agrees that M.
Heymann net the definition of a first-tine hone buyer prior
to the purchase of his first home in 1998. Therefore, the
DOR has no problem with the exclusion from incone of $3,000
on the taxpayer’s 1998 return for the first-tinme home buyer’s
deducti on.

Section 15-63-202, MCA, provides for an exclusion from

adj usted gross i ncone:

10



(1) Except as provided in this section, the
anmount of pri nci pal provi ded for in
subsection (2) contributed annually by an
account holder to an account and all
interest and other income on the principal
may be excluded from the adjusted gross
incone of the account holder and is exenpt
from taxation in accordance with 15-30-111
(2) (k), as Ilong as the principal and
interest or other inconme is contained within
the account or withdrawmm only for eligible
costs for the purchase of a single-famly
residence by a first-tinme honme buyer.

In M. Heymann's case, the full anobunt contained within
his first-tinme hone buyer savings account ($18,000) was
W thdrawn in 1998. Pursuant to the above statute (Section
15-63-202 (1), MCA), “as long as the principal and incone is
contained wthin the account ... for the purchase of a
single-famly residence by a first-tine hone buyer”, the
$3,000 deduction for a single taxpayer my be taken.
Therefore, only the 1998 deduction was legitinmate as that
was the only tax year in dispute in which the subject
savi ngs account was intact.

Section 15-63-202 (4), MCA, provides:

Each year, an account holder may deposit

into an account nore than the anount

excluded pursuant to subsection (2) if the

exenption clainmed by the account holder in

the vyear does not exceed the anount

specified in subsection (2) (a) or (2) (b).

An account hol der who deposits nore than the

anount specified in subsection (2) (a) or

(2) (b) 1into an account in a year my

exclude from the account holder’s adjusted
gross incone, in accordance with 15-30-111
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(2) (k), in a subsequent year any part of

the amount specified in subsection (2) (a)

or (2) (b) per year not previously excluded.

The DOR' s position is that M. Heymann was no | onger an
account holder after his purchase of his first home in 1998.
M. MKeon enphasized that each year nust be |ooked at
separately. Once a taxpayer purchases the first honme, he no
| onger neets the definition of an account holder and is no
| onger allowed the exenption. The carry over provision is
provi ded, and allowed, as long as the individual remains as
an account hol der and has not purchased a hone.

DOR Exhibit A contains a copy of a |egal opinion issued
by the DOR on March 5, 1999 addressing the first-tinme hone
buyer savi ngs account. The questions presented by
interested DOR personnel to its legal counsel were: (1) Can
a taxpayer open a First-Time Hone Buyer Savings Account
after purchasing a home and claim the exenption? (2) If a
t axpayer makes contributions to a First-Time Hone Buyer
Savings Account and those contributions exceed the anount
excl udabl e from Montana adjusted gross inconme, is there any
limt as to the nunber of years in which the taxpayer nmay
continue to exclude the inconme and claimthe exenption? M.
McKeon made reference to several points made wthin the
menor andum “The Mntana First-Tinme Savings Account Act

(“the Act”), provides that the tax advantages which attach
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to an account termnate “at the time or purchase of a
single-famly residence. . . The purpose of the Act is to
enable individuals to purchase their first home when they
are otherwi se unable to save enough noney. M nutes of House
Taxation Conmmttee, March 12, 1997; Mnutes of Senate
Taxation Commttee, April 9, 1997. For instance, people who
rent single-famly residences nmay be able to afford their
monthly rent, but find it difficult to save enough noney for
a down paynment on their first hone. Thus, the Act was
designed to help those who could not otherwi se afford a down
paynment; it was not intended to help defray the cost of
i ndi viduals who can obtain enough noney for a down paynent.
Accordingly, the tax exclusion and exenption provided by the
Act termnates on the date the taxpayers purchase their
first home. . .The tax exclusions and exenptions provided by
the First-Time Hone Buyer Savings Accounts Act are subject
to strict limtations. The tax advantages termnate at the
earlier of: (1) the taxpayer’s purchase of a first-tine
home; or (2) the expiration of the 10-year period that
begins upon the opening of the account. Once either of
these conditions have occurred, principal and interest
remaining in the account ceases to qualify for special tax

treat ment. Instead, it is taxed as ordinary incone.” M.
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Heymann purchased his first hone in 1998. Therefore, the
tax exclusion termnates in 1998.

DOR Exhibit A contains a copy of an article witten by
Marsha A CGoetting, Profession and Extension Fam |y Econom cs
Specialist, Mntana State University-Bozeman; and Cynthia
Al exander and Scott Payton of the Mntana Departnent of
Revenue on the subject of the Montanan First-Tinme Hone Buyer
Savi ngs Account. M. MKeon called the Board’ s attention to
a hypot hetical taxpayer situation discussed in the article:

“Once John purchases a hone, he can no longer claim a
carryover reduction for the portion . . . of the $15,000
that he did not claimas a reduction in prior years. ?

DOR Exhibit A contains a copy of a DOR Ofice of
D spute Resolution informal hearing decision concerning a
taxpayer in a simlar situation as the present taxpayer. In
that decision, the hearing exam ner concluded that “the tax
exclusion termnates as of that date.” (the purchase of a
first hone.)

M. MKeon analogized the position of M. Heymann
regarding the carry over provisions of Section 15-63-202
(4), MA, to that of a married couple, filing a joint
return, (allowed a statutory $6,000 tax reduction per year
as account holders in a first-time hone buyer savings

account) who are able to put $60,000 into such an account
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one nonth prior to the purchase of their first hone and then
taking a $6,000 reduction as a tax credit each year for the
next ten years. The statute did not contenplate taxpayers
who are otherwise able to cone up with a down paynent to
recei ve such a tax advantage for ten nore years.

BOARD DI SCUSSI ON

The Board finds nmerit in the Departnent’s position that
M. Heymann did qualify in 1998 as a first-tinme hone buyer
and, therefore, was allowed the $3,000 plus interest
deducti on. However, upon purchasing his first hone in 1998,
any subsequent deductions are not allowed by statute.

Therefore, the disallowance of 1999, 2000 and 2001
reduction of $3,000 to adjusted gross incone on his Mbntana
i ndi vi dual inconme tax was proper.

The Board is convinced that the intent of the
legislation relating to the first-tinme home buyer savings
account, codified in Sections 15-63-201 through 15-63-205,
MCA, was to assist first-time hone buyer’s in overcom ng
sone financial hurdles inherent in purchasing a home and not
to provide a lengthy tax break for those who could neet down
paynent and cl osing costs wi thout this assistance.

The taxpayer’s position in this matter is analogous to
that of a hypothetical married couple buying their first

hone. They mght inherit $60,000, open a first-tine home
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owner’ s savings account one nonth prior to the purchase of
their first home, pay cash for a $60,000 honme, and then, for
nine years thereafter, deduct $6,000 from their adjusted
gross inconme on their Mntana incone tax returns. The Board
is not convinced that this situation is in conpliance with
the intent of the statute.

CONCLUSI ONS OF LAW

1. 8§15-2-302, MCA. Direct appeal from departnent

decision to state tax appeal board — hearing. (2)(a) Except

as provided in subsection (2)(b), the appeal is nade by
filing a conplaint wwth the board within 30 days follow ng
recei pt of notice of the departnent’s final decision.

2. §15-63-102 (2), MCA. *“Account holder” neans an

i ndi vidual who is a resident of Mntana and who establi shes,
individually or jointly, a first-time honme buyer savings

account . Addi tionally, the account holder nust be a first-

time home buyer. . . (Enphasis supplied.)

3. 815-63-102 (4), MCA “First-time hone buyer” neans

an individual who has never owned or purchased under
contract for deed, either individually or jointly, a single-
famly residence in Montana or out-of-state.

4. 815-63-202, MCA. Tax Exenption — conditions. (2) (a)

An account holder who files singly, head of household, or

married filing separately nmay exclude as an annual
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contribution in 1 year up to $3,000. . . (4) Each year, an
account holder may deposit into an account nore than the
anount excluded pursuant to subjection (2) if the exenption
claimed by the account holder in the year does not exceed
the anount specified in subsection (2) (a) or (2) (b). An
account holder who deposits nore than the anount specified
in subsection (2) (a) or (2) (b) into an account in a year
may exclude from the account hol der’s adjusted gross incone,
in accordance with 15-30-111 (2) (k), in a subsequent year
any part of the anount specified in subsection (2) (a) or
(2) (b) per year not previously excluded.

5. The appeal of the taxpayer is denied and the
deci sion of the Departnent of Revenue is affirned.
11
11
11
11
Il
Il
Il
11
11
11
11
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ORDER

I T I'S THEREFORE ORDERED by the State Tax Appeal Board
of the State of WMntana that the subject assessnent 1is
properly due and ow ng.

Dated this 29th day of April, 2002.

BY ORDER OF THE
STATE TAX APPEAL BQOARD

( SEAL)

GREGORY A. THORNQUI ST, Chai r man

JERE ANN NELSON, Menber

M CHAEL J. MJLRONEY, Menber

NOTI CE: You are entitled to judicial review of this Oder
in accordance wth Section 15-2-303(2), MCA Judi ci al
review nmay be obtained by filing a petition in district
court within 60 days follow ng the service of this O der.
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CERTI FI CATE OF SERVI CE

The undersigned hereby certifies that on this 29th day
of April, 2002, the foregoing Oder of the Board was served
on the parties hereto by depositing a copy thereof in the
US Mils, postage prepaid, addressed to the parties as
fol |l ows:

W Craig Heymann
1618 Lyndal e Avenue
Hel ena, Mbont ana 59601

Ji m McKeon

| nconme Tax Speci al i st
Depart nent of Revenue
M tchell Buil ding

Hel ena, MI 59620

Ofice of Legal Affairs
Depart nent of Revenue
M tchell Buil ding

Hel ena, Montana 59620

DONNA EUBANK
Par al ega
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